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I
n 2006, the Colorado Clean Indoor Air Act (Act) went into
effect for the purpose of preserving and improving the health,
comfort, and environment of Coloradans by limiting their

exposure to tobacco smoke.1 The legislature amended the statute
to add protection against involuntary exposure to medical mari-
juana smoke in 2010 and recreational marijuana smoke in 2013.2

As a result, smoking is now prohibited in most indoor public
places, including public buildings, restaurants, bars, gaming facili-
ties, theaters, museums, educational facilities, indoor sports arenas,
the common areas of hotels and motels, and any place of employ-
ment not exempted.3 The Act exempts private homes, residences,
and cars, unless they are used for child or day care.4 Apartment
complexes, condominiums, and other multi-unit residential facili-
ties are subject to smoking prohibitions with regard to indoor com-
mon areas, such as restrooms, lobbies, hallways, elevators, and
within fifteen feet of the main entrance of an apartment building.5

Beyond that, whether smoke-free housing is available in multi-unit
communities is left to the discretion of the owners and operators.6

As a result, many residents of multi-unit housing have little re -
course if their neighbors smoke. As the saying goes, “[i]f your
neighbor smokes, you do too.” This article is intended to assist
those planning or considering the implementation of smoking re -
strictions in multi-unit residential communities.

Secondhand Smoke as a 
Legal Issue in Multi-Unit Housing

While the evidence proving the danger of cigarette smoke is
now irrefutable,7 smoking persists, as it has for decades, as the
number one cause of preventable death and disease in the United
States.8 According to the Surgeon General, cigarette smoking and

secondhand smoke exposure together cause one out of five—or
480,000—deaths each year.9 Lung cancer is still the number one
cause of cancer deaths for both women and men in the United
States.10 In Colorado, tobacco use kills more than 5,100 residents
each year and costs tax payers nearly $2 billion in healthcare and
more than $1 billion in lost productivity.11

More than 20 million Americans have died from smoking since
the Surgeon General’s first report on smoking and health was
issued in 1964.12 Approximately 2.5 million of them were not
smokers.13 They died as a result of breathing secondhand smoke,
air contaminated by other people’s smoke.14 Secondhand smoke,
involuntarily inhaled by nonsmokers, can cause or exacerbate exist-
ing health issues, including cancer, respiratory infections, and
asthma.15 Nonsmokers who are exposed to secondhand smoke at
home increase their risk of developing lung cancer by 20% to
30%.16

Just as there is no such thing as a safe cigarette, there is no risk-
free level of exposure to secondhand smoke.17 Ventilation and
other air filtration technologies cannot fully eliminate the health
risks caused by secondhand smoke exposure.18 Smoke migrates
through shared ductwork, baseboards, light fixtures, electrical sock-
ets, cracks, and crevices. As a result, there is simply no way to con-
tain smoke between units.19 According to the American Society of
Heating, Refrigerating and Air-Conditioning Engineers
(ASHRAE), which sets the standards for indoor air quality, there is
no approach,

including current and advanced dilution ventilation, “air cur-
tains” or air cleaning technologies, [that has] been demonstrated
or should be relied upon to control health risks from ETS [envi-
ronmental tobacco smoke] exposure in spaces where smoking
occurs. . . .20
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In fact, “the operation of a heating, ventilating, and air conditioning
system can distribute secondhand smoke throughout a building.”21

Smoke-Free Housing
Cigarette smoking by adults is at its lowest rate since 1965,

dropping to 17.8% in 2013.22 Many people recognize that second-
hand smoke is not merely unpleasant—it is dangerous. They have
grown accustomed to smoke-free restaurants, movie theatres,
planes, and workplaces. Consequently, it is no surprise that demand
for smoke-free multi-unit housing is strong and growing. 

The U.S. Department of Housing and Urban Development
(HUD) has encouraged the adoption of smoke-free housing poli-
cies for years.23 As of September 2014, more than 500 housing
authorities have instituted smoking prohibitions.24 In Colorado, at
least thirty-three housing authorities have adopted or are phasing
in no-smoking policies for at least some of their properties, includ-
ing Aurora, Boulder, Delta, Denver, Englewood, Estes Park, Fort
Collins, Grand Junction, Holyoke, Longmont, Loveland, Mon-
trose, Salida, and Sterling.25 Given that the vast majority of people
do not smoke, it is highly likely that it is only a matter of time
before smoke-free multi-unit housing becomes the norm.

Going Smoke-Free Can Be Good for Business
Implementing smoke-free policies makes good business sense

for several reasons. These are discussed below.

Market Advantage
Twenty-five percent of U.S. residents, approximately 79 million

people, live in multi-family housing.26 According to the National
Multi-Unit Housing Council (NMHC), a majority of them prefer
to rent in smoke-free communities.27 About half report they have
moved or would move as a result of secondhand smoke intrusion.28

Reduction of Turnover and Maintenance Costs 
Readying a unit that is free from smoke and the damage it

causes to walls, cabinets, window coverings, carpeting, and pads is
less expensive, easier, and faster. According to HUD’s Office of
Lead Hazard Control and Healthy Homes, the cost of turning
over a smoking unit between tenancies can cost two to seven times
more than turning over a smoke-free unit.29 The potential savings
are significant. One study concluded that if smoke-free policies
were implemented in subsidized housing across the country, tax-
payers would save approximately $133 million in renovation
expenses alone.30

Mitigation of Fire Risk and Possible 
Reduction in Insurance Costs

Smoking is a leading cause of civilian home fire deaths.31 Smok-
ing-related fires cause $326 million of property damage each year.32

Housing providers who adopt smoke-free policies reduce the risk
of fire on their properties and may be eligible for lower insurance
premiums as a result.

Simplifying the Residential Property 
Owner’s Management of Marijuana 

The legalization of medicinal and recreational marijuana in
Colorado has complicated the work of both private and public

housing providers. Amendment 64 permits persons 21 years of age
or older to consume, home-grow, and possess limited amounts of
marijuana.33 Though state law legalizes marijuana use within one’s
home, it is still a crime under federal law to manufacture, distribute,
or possess marijuana,34 a Schedule 1 substance pursuant to the
Controlled Substances Act (CSA).35 The state law is also in direct
conflict with federally subsidized housing admission requirements
established by the Quality of Housing and Work Responsibility
Act (QHWRA) of 1998,36 which affords public housing authori-
ties the discretion to deny housing admission to or terminate an
individual marijuana user from their housing programs.37

Like their federally subsidized counterparts, Colorado’s private
housing providers also retain the right to prohibit the smoking of
marijuana on the premises of their residential rental properties.
Section 6(d) of Amendment 64 expressly recognizes the property
owner’s right to prohibit or regulate the possession, consumption,
use, display, transfer, distribution, sale, transportation, or growing
of marijuana on or in their property.38 And contrary to popular be -
lief, state and federal fair housing laws do not grant residents the
right to smoke marijuana in their rental property as a reasonable
accommodation for disability.39 The act of smoking tobacco or
marijuana is not a protected right.40 Smokers do not constitute a
protected class.41 No-smoking policies are not discriminatory
under state or federal fair housing laws. Across-the-board no-
smoking policies simplify the burden of enforcement for housing
providers who wish to ban the use of smoked drugs from their res-
idential premises.

Mitigation of Liability as it Applies to 
Fair Housing and Other Resident Claims

The Fair Housing Act prohibits discrimination in housing on
the basis of race, color, religion, sex, national origin, familial status,
and disability.42 The law affords qualified persons a private right of
action for which they may seek compensatory and punitive dam-
ages, as well as attorney fees.43 The Fair Housing Act requires most
housing providers to grant requests for reasonable accommodation
when made by qualified residents or applicants. A reasonable
accommodation is defined as:

a change, exception, or adjustment to a rule, policy, practice, or
service that may be necessary for a person with a disability to
have an equal opportunity to use and enjoy a dwelling, including
public and common use spaces.44

To qualify for a reasonable accommodation, the requester must be
disabled within the meaning of the law. Qualified individuals are
those (1) with a physical or mental impairment that substantially
limits one or more major life activities; (2) regarded as having an
impairment; and/or (3) with a record of an impairment.45

While people who smoke do not constitute a protected class for
purposes of fair housing protection, state and federal fair housing
laws protect the rights of persons with affected disabilities to be
free from secondhand smoke exposure if they are adversely affected
by such exposure.46 In the context of secondhand smoke exposure,
disabilities such as asthma, chronic obstructive pulmonary disor-
der (COPD), multiple chemical sensitivity disorder, environmental
illness, and other respiratory or heart conditions may constitute
grounds for reasonable accommodation on the part of a housing
provider.47 Reasonable accommodation of a disability could
include the adoption and implementation of no-smoking multi-
unit housing policies. 
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Reducing resident exposure to secondhand smoke by way of no-
smoking multi-unit housing policies can make an enormous dif-
ference to people living with chronic health conditions. At the
same time, such policies can work to mitigate a housing provider’s
risk of liability under state and federal fair housing laws and other,
seemingly inevitable, claims for those not necessarily protected
under fair housing theories. For example, no-smoking policies will
also protect housing providers and homeowners associations from
claims of nuisance, breach of quiet enjoyment, and the warranty of
habitability as a result of secondhand smoke intrusion in multi-unit
housing communities. 

Three-Phase Approach to Implementing 
Smoke-Free Housing Policies 

Multi-unit housing providers who wish to implement smoke-
free policies need not reinvent the wheel. Free resources designed
to make the transition as easy as possible are readily available. In
October 2014, HUD, through the Office of Lead and Hazard
Control and Healthy Homes, published Change is in the Air, a free
comprehensive guide for the benefit of multi-unit housing
providers.48 HUD has also compiled toolkits, which include infor-
mation about secondhand smoke exposure, talking points, forms,
model lease language, and enforcement tips. The CDC Office on
Smoking and Health also funds tobacco control programs
throughout the country, including Colorado.49

Colorado’s own Amendment 35,50 a voter-approved tax increase
on cigarettes and other tobacco products, makes it possible for
some local public health agencies to provide a wide variety of
resources, including sample forms, resident surveys, model policy
language and notices, property signage, technical assistance, and
even on-site cessation support. Outlined below is a three-phase
process for implementing smoke-free housing policies. 

Phase One: Planning
Review notice requirements for lease modification. Before

adoption, it is critical to review the property’s notice requirements,
including any applicable federal regulations, as they apply to the
modification of house rules or the adoption of new lease terms or
addenda. Failing to provide residents sufficient notice of a policy
change will, at best, greatly increase the likelihood of enforcement
difficulties and most likely render the no-smoking policies unen-
forceable. Ideally, housing providers will give staff and residents at
least six months’ notice of the anticipated policy change. Sample
implementation timetables are available through HUD’s Smoke-
Free Housing website.51 Once notice requirements are established,
housing providers are in the best position to work backward from
the effective date and devise an implementation plan that best
serves the given housing community. 

Seek approval from boards and other decision makers. When
considering the implementation of no-smoking policies, perhaps
nothing will prove more important than the support and coopera-
tion of decision makers, staff, and residents. Presenting compelling
evidence of the health risks associated with secondhand smoke
exposure or promised cost savings may not be enough to secure
buy-in. For people not intimately familiar with the costs and risks
of secondhand smoke, the advantages of imposing smoking restric-
tions in a housing community may not be obvious. As a result, ini-
tial efforts to introduce smoke-free policies may be met with

understandable reluctance. Proponents should anticipate questions
about the legality of such policies, residents’ rights, post-imple-
mentation retention rates, and market demand. Perhaps more than
anything else, however, questions about the housing provider’s abil-
ity to successfully enforce smoking restrictions may dominate the
discussion. Advocates should prepare a strong case. The evidence
that such policies make good business sense is there. 

Consult other housing providers who have gone through the
process. Housing providers contemplating the adoption of smoke-
free housing policies will likely benefit from discussion with some-
one who has already made the transition. In addition, HUD’s
action guide “Change is in the Air” provides numerous testimonials
from housing providers who elected to go smoke-free.52 The guide,
especially when read in conjunction with HUD’s toolkits, addresses
almost everything a housing provider will need to know about
planning, implementing, and enforcing smoke-free housing poli-
cies. 

Engage staff. As with almost everything, effective communica-
tion is critical. Engage staff early and often. Ideally, staff should be
involved in the earliest stages of planning. Successful adoption and
enforcement of any new housing policy necessarily depends on
their understanding and cooperation. Time spent educating staff
about the benefits of smoke-free policies will likely be time well
spent. Initial training that addresses the purpose of the policy, as
well as enforcement protocol, will prepare staff to answer questions,
address concerns, and otherwise support and enforce the policy.
Ideally, such training should be repeated with new employees and
offered at least annually for all other staff. 
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Consider conducting a resident survey. Board members, own-
ers, and other decision makers may want resident feedback before
they implement a significant community-wide change in policy.
Consider gathering such information through a language-appro-
priate resident survey. It can be short and will likely be worth-
while.53

The purpose of a resident survey is four-fold. It will serve to alert
residents and staff that smoke-free housing policies are being con-
sidered. It will lend credibility to the process by letting residents
know that their opinions matter. It will give the housing provider
valuable insight with regard to the residents’ desire for or receptivity
to smoke-free housing. Finally, it will likely yield data, surprising
to some, demonstrating that a majority of residents support smok-
ing restrictions for a variety of reasons. Free sample surveys, some
in Spanish, are readily available online.54

Decide what to prohibit. For purposes of enforcement, it is
advisable to ban all forms of smoke and emission on the property.
A policy could prohibit the use of tobacco, marijuana, and elec-
tronic smoking devices. Such a policy would define “smoking” in
the broadest of terms. For example:

The term “smoking” means inhaling, exhaling, breathing, burn-
ing, vaping, carrying, or possessing any lighted, ignited, or elec-
tronically operated cigar, cigarette, pipe, or other product or sim-
ilarly lighted product in any manner or any form.55

Housing providers who adopt a partial, rather than complete, ban
should anticipate that smoke drift will make gathering proof of
noncompliance more difficult for staff, who will be expected to dis-
tinguish between smoke that is banned from the property and
smoke that is not. In cases where electronic smoking devices are
permitted but marijuana and other smoked drugs are not, for
example, the use of the prohibited substances can be undetectable if
used in a vaporizing device. 

Decide whether to allow a designated smoking area. The hous-
ing provider contemplating smoking restrictions must decide
whether to carve out one or more designated outdoor smoking
areas on the premises. Not surprisingly, the arguments for such an
allowance go both ways. Some consider the allowance of a desig-
nated smoking area to be a less drastic alternative to wholly ban-
ning smoking on the premises. This is especially true where the
layout of a particular property lends itself to a more customized
approach to smoking restrictions. Confining smoking to a particu-
lar area rather than banning it altogether, proponents contend, may
reduce residents’ resistance and increase the likelihood of compli-
ance. Others believe a designated smoking area sends a mixed mes-
sage about smoking on the premises and makes enforcement more,
not less, difficult while creating different, albeit potentially more
contained, maintenance responsibilities. 

For housing providers inclined to allow a designated smoking
area on the premises, if only as an interim step toward a full-prop-
erty ban, there are a few practical considerations to bear in mind.
Expect disagreement among residents as to where the area should
be located. Pursuant to statute, designated smoking areas must be
at least fifteen feet from an entryway.56 Local ordinances may
impose stricter standards. Regardless, smoking areas should be
located outside the proximity of children’s play areas, main pedes-
trian pathways, entrances, and windows. 

To increase the likelihood they will be used, designated smok-
ing areas should be clearly identified. Adequate and language-
appropriate signage should be posted. From a practical standpoint,

inconvenient or otherwise undesirable smoking areas are less likely
to be used. Sufficient trash receptacles and adequate lighting will
be necessary. An inclement weather shelter that is accessible to per-
sons with disabilities is strongly recommended. 

Decide whether to allow grandfather clauses or mutual rescis-
sions. In this context, a grandfather clause would allow a current
resident to smoke beyond the date the new no-smoking policy
goes into effect. As is true of designated smoking areas, opinions
vary about the use of grandfather clauses as a means by which to
ease the implementation of no-smoking policies. Opponents con-
tend grandfather clauses do little more than prolong the inevitable,
make enforcement more difficult, foster confusion and frustration
within the community, and create conflict among residents.57 For
residents wholly in favor of the smoking ban, selective enforcement
of the rule may undermine confidence in staff and their willing-
ness to enforce housing policies. For new residents who only reluc-
tantly accept it, exceptions to the rule may be met with resentment
against those granting and receiving the allowance. Like partial
smoking bans, the blurred line a grandfather clause may create can
prove burdensome to staff responsible for tracking down the source
of smoke-drift and enforcing violations. 

An alternative to the grandfather clause is the mutual rescission.
In this context, a mutual rescission would allow a current resident
to voluntarily vacate his or her unit before the expiration of the
lease term and before the new rule goes into effect, without penalty.
For housing providers who recognize the advantages of releasing
residents who do not wish to live in a smoke-free community in
favor of those who do, mutual rescission may be an option worth
considering. 

Draft the no-smoking policy. Once these decisions are made, a
housing provider must draft the no-smoking policy that best suits
the community’s needs. The availability of sample policies and
lease language make the process easy. HUD offers an abundance
of resources tailored to the needs of housing providers throughout
the country.58 In Colorado, toolkits designed to address the needs
of housing providers, residents, and attorneys are available online
at no cost through Jefferson County Public Health.59

Ultimately, the best policies—be they addenda or provisions
added to a lease agreement—are clear and language-appropriate.
They provide written notice to current and prospective residents
that they, along with their household members, guests, and other
persons under their control, are prohibited from smoking anywhere
on the premises. They explain the purpose behind the no-smok-
ing policy, what constitutes a violation, how violations will be inves-
tigated, and when the policy will take effect. They provide notice
with regard to how the policy will be enforced and warn about the
costs of remediation and other consequences of noncompliance.
They outline the process by which residents may report suspected
violations. If the property restricts smoking to a designated area,
they clearly identify its location and advise residents as to the
proper disposal of smoking paraphernalia.

Finally, because it will not always be possible for even the most
committed staff to identify the source of smoke in violation of the
policy, housing providers may want to include a disclaimer in their
smoke-free housing policy that puts current and future residents
on notice that the housing provider cannot offer a fool-proof guar-
antee to eliminate all secondhand smoke exposure. A statement
that the community’s smoke-free policy necessarily depends on the
cooperation of residents will help manage residents’ expectations
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and encourage self-governance. Ideally, any disclaimer should
include a statement that the failure or inability to enforce any part
of the smoke-free policy does not thereafter serve as a waiver of the
right to enforce the policy. 

Phase Two: Preparing the Community for the Change
Provide proper notice to residents. Provide language-appropri-

ate notice to all residents about the new no-smoking policy.
Include a copy of the lease addendum or rule they will be expected
to sign, along with an explanation as to why the policy is being
implemented. Clearly advise residents of the date the no-smoking
policy will go into effect. To best foster community cooperation
and support, consider hosting a residents’ meeting to outline the
policy, answer questions, and address concerns. Take time to
explain the rationale for adoption: the mitigation of fire risk, the
added health benefits for staff and residents, the reduction of main-
tenance and turnover costs, and the growing market demand for
smoke-free housing. Consider enlisting a representative from the
local public health department to participate, lend support, answer
questions, and provide resources. If resident surveys were collected
and indicate that a significant percentage of residents do not favor
the implementation of smoke-free policies, it may prove worth-
while to enlist a meeting facilitator—a mediator or other third-
party neutral—to moderate discussion between staff and residents
before the policy goes into effect. 

Have cessation resources available. Cigarettes are designed to
be highly addictive.60 Bronchodilators are added to make it easier
to take in smoke.61 Salt is added to make smoke inhalation
smoother and less irritating.62 Sugar is added to enhance nicotine’s
addictive effects.63 Ammonia is added to increase the speed with
which the nicotine hits the brain.64 As a result, quitting is difficult
for almost everyone. Successful efforts to implement smoking
restrictions will acknowledge the realities of nicotine addiction and
avoid setting a tone that inadvertently pits people who smoke
against those who do not. 

Implementing no-smoking restrictions without making smok-
ing-cessation resources available could impose a particularly sig-
nificant burden on low-income residents who are less likely to have
the means by which to leave the property if that would be their
preference. That can and should be avoided. Providing residents
with smoking cessation resources can help set an optimal tone and
reinforce the message that the new policies are designed to serve
the entire community—those who smoke and those who do not. 

Ideally, the process of adopting and implementing no-smoking
policies includes the availability of appropriate, culturally compe-
tent resources and referrals. Some local and state health depart-
ments are funded to provide resources to people who want to quit
smoking. The toll-free number of the National Network of
Tobacco Cessation Quit-line, 1-800-QUIT-NOW, connects
callers to their state quit-line. And at least some of Colorado’s local
public health agencies offer cessation information or even free on-
site services. Letting residents know about such resources can help
create a more receptive climate.

Phase Three: Promoting and 
Enforcing No-Smoking Policies 

Promoting the policy. Consider hosting a roll-out event that
includes a tobacco educator from the American Lung Association
or the local public health department on the date the policy goes
into effect. Providing information about the dangers of second-
hand smoke exposure and the benefits of smoke-free housing and
otherwise making resources available in the community’s recre-
ational center or common space will help publicize the new rule
and reinforce the belief that staff intends to enforce it. 

Post sufficient language-appropriate signage. Once the policy
goes into effect, housing providers should effectively communicate
and publicize it to staff, residents, prospective residents, and visitors
throughout the property. Adequate, language-appropriate signage
is available at little or no cost from funded local public health
departments or GASP of Colorado.65 Updating the property’s
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advertising, website, and promotional materials to publicize the
availability of smoke-free housing to prospective renters will be
important. Once the property is smoke-free, housing providers can
take advantage of free advertising on GASP of Colorado’s website.66

Enforcing the policy. Ultimately, smoke-free housing policy
implementation is intended to make people’s lives better, not
worse. To ensure successful implementation and enforcement, staff
must be adequately trained and mindful about unintended conse-
quences. Although smoke-free policies establish rules with regard
to prohibited activities, they should not be used as a pretext to evic-
tion or to prohibit anyone from renting a unit simply because he
or she smokes. This is especially important in the context of low-
income housing, where both residents who smoke and those who
do not have fewer housing options. Like everyone else, renters who
smoke will be required to abide by the terms of the community’s
rental contract. Current residents should not be asked to vacate the
property because it has gone smoke-free.67 Staff may not ask cur-
rent or prospective residents if they or members of their household
smoke,68 nor should they maintain nonsmoking waiting lists.69

Most important, no-smoking policies must not be enforced in a
way that discriminates against people on account of race, religion,
color, national origin, disability, or other protected status.70

No-smoking policies should be enforced like any other housing
policies. Written protocol should include a clear and consistent
multi-step approach to enforcement that encourages an interac-
tive, rather than punitive, process. Staff should be adequately
trained to document and promptly investigate complaints about
noncompliance. Residents should be afforded a safe and anony-
mous mechanism by which to report suspected violations. 

Conclusion
Smoke-free housing should be available to those who want or

need it, regardless of socioeconomic status. Implementing smoke-
free policies is a winning proposition for owners, staff, and resi-
dents. Those who represent housing providers would be well
advised to encourage their clients to adopt smoke-free housing
policies.
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